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MEMORANDUM

TO: Circnit and District Court Judges
Commonwealth’s Attorneys
Circuit and District Court Clerks

FROM:  RobertN. Baldwin & N B
Executive Secretary of the Supreme Court of Virginia

DATE: January [4, 1999

RE: " Guidelines and Mode! Form Contract for the Collection of Unpaid Fires, Costs,
Forfeitures, and penalties by Private Cantractors

As directed by the 1998 Appropriations Act, a workgroup composed of representatives of
the Department of Accounts, the Commonwealth Competition Council, the Commonwealth
Attorney Services Council, the Auditor of Public Accounts, the Stare Compensation Board, the
Department of Taxation, the Office of the Antomey General, the Supreme Court of Virginia, a
private collection attomey, and court personnel, was established to develop procedures and
guidelines and a model contract for the collection of delinquent court ordered fines, costs,
forfeitures, and penalties by private collection attorneys or the Department of Taxation,

The enclosed GUIDELINES PROMULGATED PURSUANT TO VIRGINIA CODE
§19.2-349 and the FORM FOR CONTRACTS CREATED PURSUANT TQ VIRGINIA CODE
§19.2-349 have been approved by the Office of the Attorney Genersl, the Executive Seeretary of
the Supreme Court, the Department of Taxation, and the Compensation Board.

The new language in the guidelines and form for contracts were developed to allow
debtors to have the option of paying their debt at either the appropriate court or to the private
collection contractor. If the debtor makes payments directly to the court, the compensation due
to a private comractor for the collection of that account will be calculated at a rate three
percentage points less than the amount agreed to in the contract by the Commonwealth’s
Attorney and the private contractor. It is the responsibility of the private contractor to notify the
Director of Management Information Systerns for the Office of the Executive Secretary of the
Supreme Court of Virginia in writing of the percentage rate agreed to by the Cornmonwealth
Attorney and the contractor within five business davs of the effective date of the contract.



Pursuant to subsection E of item 22 of Chapter 1 of the 1998 Special Session of the
General Assemnbly, the Office of the Executive Secretary of the Supreme Court (OES) has
enhanced the automated financial management system (FMS) to accept payments made directly !/
to the court by debtors. Additionally, procedures have been established for the clerks of all
district and circuit courts to accept the remittance of unpaid delinquent court-ordered fines, costs;:
forfeitures, and penalties. Court clerks shall transmit to the private collection contractor on a
weekly basis a record of all payments received during that period by the court directly from the
debtor. The clerk will also include a check drawn on the court’s account made payabie to the
private contractor which reflects all commissions due the contractor for payments receipied by
the court during that period on accounts of the contractor and any necessary adjustments for
items such as dishonored checks and disputed credit card payments. The commission check will.
be ransmitted with the court’s weekly report of paymeunts received.

Once a contract has been executed by a2 Commonwealth Aftorney and a private collection:
contractor or the Department of Taxation, the Commonwealth Attorney should promptly notify
the Clerk of the appropriate court as to the effective date of the contract.

Should you have any questions regarding the guidelines or model form contract please
contact the Department of Technical Assistance for the Office of the Executive Secretary of the«
Supreme Court of Virginia at (804) 786-6453.

Anachmenzs



GUIDELINES PROMULGATED PURSUANT TO
DE § 19.27.34
October 1, 15698

PU EQF ELINEG

The primary purposes of these guidelines are to provide the framework for
Commonwealth’s Attomeys to contract with 2 private contractor (a private attorney or a private
coliection agency) or the Department of Taxation for collecting unpaid fines, costs, forfeitures
and penalties and, thereby to assist the Commonwealth’s Atiomeys in meeting their statutory
dutizs under Virginia Code § 19.2-349 to make inquiry as to why such amounts are unpaid and,
if they can be satisfied, to institute collection procedures. The guidelines are also designed to
provide for an effective coordination of efforts among the courts, Commonwealth’s Attorneys,
and the contractors. This coordination includes fiscal accountability and proper reporting to
ensure proper and timely crediting of payments.

These guidelines are anthorized by Virginia Code § 19.2-349, which raquires that all
contracts must coraply with guidelines promulgated by the Office of the Attorney General, the

Executive Secretary of the Supreme Court, the Departmment of Taxation, and the Compensation
Board.

CONTRACT GUIIDEIINES

1. The contract made pursuant to Virginia Code § 19.2-349 is made hetween a
contractor, either an attorney in private practice who is a member in good standing with the
Virginia State Bar, 2 private collection agency or the Deparment of Taxation, and the
Commonwealth’s Attorney for the local jurisdiction. The contractor is an independent contractor
and not an ageﬁt of the Commonwealth’s Attorney. The contract comtemplates that the coniractor
shal] make reasonable and diligent efforts by lawful means to collect unpaid fines, costs,
forfeitures or penalties in cases referred to 2 contractor by the Commonwealth’s Attorney. Court-
ordered restitution in a criminal case is not a debt contemplated under the contract. [See Form
Contract Paragraphs 1, 2|.



2. The contracting attormey may not subcontract to any other individual or agency unless |
co-counsel is required in those instances when the debtor is located in another state. Any such
subconiract must be approved in writing by the Commonwealth’s Attorney. This provision does
not prohibit the use of other lawyers in the same firm or professional corporation. A contracting
collection agency may not refer the account to another collection agency or to an attorney. [See

Form Contract Paragraph 37,

3. The period of the contract will be twelve months. It may be renewed for no more than
four additional twelve-month periods, provided such renewals are pursuant to prevailing terms
and conditions as promulgated and amended by the Office of the Attorney General, the Executive |
Secretary of the Supreme Court, the Department of Taxation and the Compensation Board. The
coptractor will be compensated in an amount negotiated between the Cornmonwealth’s Attorney
and the contractor. Typically, this amount will not exceed 30 percent of all monies actually
collected through the contractor’s efforts. It is the responsibility of the contractor to notify the
Office of the Executive Secretary of the Supreme Court of the compensation percentage rate
agreed to by the Commonwealth’s Atiorney and the contractor. Such notification shall occur
within five business days of the effective date of the commencement, renewal, or amendment of
this contract. If the debtor makes payments directly to the court, the compensation due toa
private contractor for the collection of that account shall be calculated at a rate which is three
percentage points less than the amount agreed to by the Commonwealth’s Attorney and the

private contracter. [See Form Contract Paragraphs 4, 8).

4, Each account shall be transferred to the contractor at the time the contract is effective
unti} the account is collected in full or untl termination, whichever oceurs first, subject to the
provisions of Virginia Code § 19.2-341. The compensation due the contractor shall be caleulated
by the terms of the contract in effect at the time the payment is collected, even if the contractor
had undertaken collection efforts on the account under 2 predecessor contract prior to the
effective date of the current countract. [See Form Contract Paragraphs §, 9].



5. Should the contract terminate for any reason whatsoever, the comtractar shall return
all accounts to the Commonwealth’s Attorney together with a report containing the account
siatus, address and employment information concerning the debtor, to the extent permitted by
law. In addition, the cortractor shall provide a schedule of il accounts which have been
docketed in any circuit court. A copy of this report shall also be sent to the appropriate court, The
contractor shall also file a final report in compliance with paragraphs 9 and 10 of the guidelines.
Afier the contract has terminated, the contractor may not accept direct payments from the debtor
and the contractor will not be compensated for any payments made to the court. The contractor

may not begin collection efforts on any new accounts after the contract period has terminated.
[Sex Form Contract Paragraphs 4, 7]-

6. The contract is subject to amendment at any time by the provisions approved by the
Office of the Antomey General, the Executive Secretary of the Supreme Court, the Department of
Taxation, and the Compensation Board. However, should any such required amendment be
unacceptable to any party, that party may terminate the contract The parties are bound to adhere
to current guidelines as they are promulgated and/or amended by the Office of the Attorney
Gezeral, the Executive Secretary of the Supreme Court, the Department of Taxation, and the
Compensation Board. Amendments to the guidelines will be sent to the contractor within five
business days after receipt by the Commonwealth’s Atomey. In general, either party may
terminate the contract for any reason upon ninety days notice. If the contract is terminated, the
contractor must return all unused forms which have been provided by the court for his use in his
duties pursuant to the conftract. [See Formm Contract Paragraphs 5, 6, 7).

7. The clerk of the appropriate court will provide to the Commonwealth’s Attorney a list!
of cases having 1:npaid fines, costs, forfeitures and penalties, bereafter called “accoumts,” which
will be in the form of a list of judgments resulting from such cases. This list will be provided to
the contractor by the Commonwealth’s Aftorney. The contractor will not be provided the file or
copies of the files on a routine basis. However, the clerk will provide reasonable access to such

files on a mutually convenient schedule with the contractor. [See Formr Contract Paragraph 9].
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8. The contractor has no authority whatsoever to compromise or settle a claim for less
than the arnount due, including interest. The contractor shall be responsible for calculating and
collecting ongoing interest using iaterest tables provided by the appropriate court. [See Form

Contract Paragraph 10].

9. (a) A privare contractor shall make reports and disbursernents to the clerk of the
appropriate court no less frequently than on a monthly basis. A copy of these reports must be
provided to the Commenwealth’s Attomey for information purposes, The contractor may chaocse
to make reports and disbursements more frequently than on a monthly basis. Each report,
however, must be accompanied by a disbursement check to cover the monies collected by the

private contractor-since the last report filed. [See Form Contract Paragraphs 11, 12].

(b) Pursuani to subsection E of item 22 of Chapter 1 of the 1998 Special Session of
the General Assembly, the Office of the Executive Secretary of the Supreme Court (OES) has
established the following procedures for the clerks of all district and circuit courts to accept the
remittance of unpaid delinquent court-ordered fines, costs, forfeitures and penalties:

On a weekly basis, the clerk of the appropriate court shall transmit to

the private contractor a record of all payments received during that period

by the court directly from the debtor, On a weekly basis, the clerk will

draw a check on the court’s account made payable to the private contractor

which reflects all commissions due the contractor for payments receipted

by the court duxing that period on accounts of the contractor and any

necessary adjustments for items such as dishonored checks and disputed

credit card payments. This check will he transmitted with the court’s

weekly repor: of payments received.

10. A private contractor may wait for a period of no longer than one monthly reporting
period afler receipt of a debter’s check to ensure payment on the debtor's check before report and
disbursement of these monies 1o the clerk. No refunds will be made by the clerk to the contractor
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for non-payment on a debtor’s check. [See Form Contract Paragraphs 11, 12].

11. A private contractor must use forms which are approved by the OES. The contractor
must use any new forms created by the OES, any forms as amended by the OES, and ceasc using
forms withdrawn by the OES as such changes are implemented, without further amendment of
the contract. Notification of formal changes shall be sent to the contractor within five business

days after receipt by the Comumonwealth’s Attorney. [See Form Contract Paragraph 13].

12. The contractor shall not engage in any unethical or illegal actions in the collection of
these secoumrs. A private contractor must agree to bear the liability for any errors, damages, or
injuries that cccur during the course of his contract and as a result of his contract work. The
Commonweelth of Virginia and the Commonwealth’s Attorney must be held harmless for any
such damages. The contractor must also agree to retain zall records for 2 pertod of at least five
years and make the records available for insp=ction at any time by the Auditor of Public

Accounts and/or by the Commonwealth’s Attorney. [See Form Contract Paragraphs 14, 13].

13. At no additional cost to the Commonwealth of Virginia (including its courts and its
Commonwealth’s Attorneys), the contractor will bond or otherwise insure through insurers the
faithful performance of all personnel in his office who may collect and disburse funds coflected
on unpaid fines, costs, forfeitures and penalties for at least $10,000.00 each, or such higher sum
as will provide coverage for collections, and shall provide documentary proof of such coverage
to the Commonwealth’s Attormey. The bond applicable 10 the Department of Taxation pursnant
to Virginia Code § 58.1-201 shall satisfy this requirement. [Sec Form Contract Paragraph 16].

DELI N T

A. Only one contractor shall be under contract at any time to collect any unpeid fines,
costs, forfeitures and penalties imposed by a particular court.



B. In selecting a contractor, the Commonwealth’s Attorney should take into account
the expertise of each potential contractor together with the fee for which he is willing to perform
services. There are a variety of ways in which such services ¢an be obtained on a competitive
basis, such as a Request for Proposal or competitive negotiations with several qualified potential
contractors at the same time. Selection of a contractor on a competitive basis shall be made n
accordance with the applicable provisions of the Virginia Public Procurement Act, Virginia Code
§§ 11-35 through 11-80.

C. Commeonwealth’s Attorneys who serve on a part-time basis may not contract with

themselves in their private capatity to make collections for the various courts.

D. Parties to the contract should be aware that it may be 2 violation of the Virginia Code
of Professional Responsihility for a contractor who is an attorney to represent defendants in

criminal cases in the same jurisdiction in which the Commonwealth’s Attomey prosecutes

criminal cases.

E. The Commonwealth’s Attorney shall provide 1o the clerk of the appropriate court
a list of all accounts which have been referred to the contractor for collection by use of an
appropriately marked copy of the list. A copy of any contract entered into by the
Commonwezlth's Attorney pursuant to Virginia Code § 19.2-349 shall be promptly filed afier

execution with the clerk of the court for which money is to be collected.

F. The contractor should be advised that the Commonwealth’s Attorney has access
to certain information from the Department of Motor Vehicles and/or the Virginia Employment
Commission which could facilitate the collection process. The Commonwealth’s Attorney should
provide this information to the contractor when requested in a manner acceptable to the

Commonwealth’s Attorney. The contractor may use this taformation oaly in furtherance of

collection efforts under the terms of the contract.



G. The contractor must take appropriate steps to ensure that judgments are docketed
in each jurisdiction wherein the debtor is keown to own an interest in realty. The contractor
should notify the clerk in writing when a judgment has been docketed in a jurisdiction other than
that in which the fines, costs, forfeftures and penalﬁeé were originally imposed. The contractor
must release any judgment obtained while under contract upon full payment at any time while
the contractor retains the authority to do so under the terms of the contract. [See Form Contract
Paragraph 7]

H. In entering into contracts under these Guidelines, Commonwealth’s Attomeys should
note that, because the Departmment of Taxation is a slate agency, it may not be subject to all the
provisions of the Model Contract which has been developed pursuant to the Guidelines. For
example, the Department of Taxation is prohibited from disclosing information obtained from

the United Siates Internal Revenue Service.




